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DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

28  CFR  Parts  527, 549, 551, 572 

Control,  Custody,  Care,  Treatment, 
and  Instruction  of  Inmates 

agency:  Bureau  of  Prisons,  Justice. 
action:  Final  rules. 

summary:  This  document  contains  the 
Bureau  of  Prisons  final  rules  relating  to 

(1)  Transfer  of  Inmates  After  Conviction, 

(2)  Hunger  Strikes,  Inmate,  (3)  Non- 
Discrimination  Towards  Inmates,  and 
(4)  Parole  Commission  and 
Reorganization  Act — Procedures  for  the 
implementation  of  Section  4205(g). 

The  rules  on  Transfer  of  Inmates  After 
Conviction  describe  Bureau  procedures 
regarding  Rule  38(a)(2)  of  the  Federal 
Rules  of  Criminal  Procedure.  The  rules 
on  Hunger  Strikes,  Inmate  provide 
guidelines  for  the  medical  and 
administrative  management  of  inmates 
who  engage  in  hunger  strikes.  The  rules 
on  Non-Discrimination  Towards 
Inmates  places  into  writing  the  Bureau’s 
longstanding  policy  of  non¬ 
discrimination.  The  rules  on  Parole 
Commission  and  Reorganization  Act — 
Procedures  for  the  Implementation  of 
Section  4205(g)  describe  Bureau 
procedures  relating  to  parole  eligibility 
under  18  U.S.C.  Section  4205(g). 

DATES:  Effective  date:  May  5, 1980. 
address:  OfHce  of  General  Counsel, 
Bureau  of  Prisons,  Room  910,  320 1st 
Street,  N.W.,  Washington,  D.C.  20534. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Pearlman,  Office  of  General 
Counsel,  Bureau  of  Prisons,  phone  202/ 
724/3062. 

SUPPLEMENTAL  INFORMATION:  On 

January  12, 1979,  the  Bureau  of  Prisons 
published  its  proposed  rules  relating  to: 
(1)  Transfer  of  Inmates  After  Conviction 
[at  44  FR  2982),  and  (2)  Parole 
Commission  and  Reorganization  Act- 
Procedures  for  the  Implementation  of 
Section  4205(g)  [at  44  FR  2992-2993).  On 
October  29, 1979,  the  Bureau  of  Prisons 
published  its  proposed  rules  relating  to: 
(1)  Hunger  Strikes,  Inmate  [at  44  FR 
62256-62257J,  and  (2)  Non- 
Discrimination  Towards  Inmates  [at  44 
FR  62257J.  Interested  persons  were 
invited  to  submit  comments  on  the 
proposed  rules.  On  the  basis  of 
comments  received  and  internal  staff 
review,  changes  have  been  made  in  the 
rules.  Members  of  the  public  may,  of 
course,  submit  further  comments 
concerning  these  rules  by  writing  to  the 
previously  cited  address.  These 
comments  will  be  considered,  but  will 


receive  no  formal  response  in  the 
Federal  Register.  Public  comments 
which  were  received  in  these  areas  and 
the  changes  which  were  made  are 
discussed  below. 

Summary  of  Changes/Comments 

/.  Part  527— Subpart  C— Transfer  of 
Inmates  After  Conviction 

(1)  The  final  rule  pertains  to  Rule 
38(a)(2),  Federal  Rules  of  Criminal 
Procedure.  Proposed  reference  to  Rule 
35  is  deleted  as  its  subject  matter. 
Correction  or  Reduction  of  Sentence,  is 
not  specifically  related  to  Rule  38,  Stay 
of  Execution,  and  Relief  Pending 
Review.  Proposed  §  527.21(c)  is 
therefore  withdrawn. 

(2)  §  527.20— Final  §  527.20  has  been 
revised  and  is  retitled  “Policy”. 
Proposed  §  527.21(a)  and  §  527.21(b)  are 
deleted.  The  Bureau  of  Prisons  has  no 
way  of  monitoring  whether  an  inmate 
has  filed  an  appeal.  This  function  is 
within  the  purview  of  the  sentencing 
court  which  notifies  the  U.S.  Marshals 
Service  when  the  inmate  is  ready  to 
leave  the  judicial  district.  It  is  not  the 
Bureau’s  intent  to  limit  an  inmate’s  stay 
within  the  judicial  district  when  there  is 
an  appeal.  Rather,  the  Bureau  makes 
every  effort  to  accommodate  requests 
from  the  court  of  conviction  for  the 
inmate  to  be  retained  in  a  place  of 
confinement  which  allows  the  inmate  to 
participate  in  preparation  of  the  appeal. 
Where  reason  exists  for  not  retaining 
the  individual,  the  court  of  conviction  is 
notified  and  an  attempt  made  to  arrive 
at  an  acceptable  place  of  confinement. 
Final  §  527.20  states  this  intent. 
Reference  in  proposed  §  527.20  to  an 
inmate  having  access  to  his  attorney  or 
the  sentencing  court  is  deleted  as  its 
substance  is  encompassed  within  other 
Bureau  rules,  including  Inmate  Legal 
Activities.  Telephone  Regulations  for 
Inmates,  and  Correspondence. 

11.  Part  549— Subpart  E— Hunger  Strikes, 
Inmate 

(1)  Proposed  Subpart  C  is  renumbered 
final  Subpart  E.  §  549.62(b)  is  amended 
to  recognize  that  medical  staff  may 
place  an  inmate  requiring  isolation  in 
either  a  “locked  hospital  or  other 
medically  appropriate  room”.  This 
change  recognizes  that  locked  hospital 
rooms  may  not  always  be  available  or 
warranted.  §  549.63(d)  is  amended  to 
specify  that  an  inmate  may  be 
transferred  to  another  Bureau  of  Prisons 
institution  when  medical  staff  considers 
it  medically  appropriate.  The  phrase  “or 
to  another  hospital”  is  deleted  as  the 
intent  is  encompassed  within  the  phrase 
“community  hospital”. 


(2)  §  549.64(a)  is  amended  to  state  that 
staff  shall  “deliver”  as  opposed  to 
“bring”  the  meal  to  the  inmate’s  room.  In 
recognition  that  an  inmate’s  medical 
condition  may  require  a  greater  or  lesser 
fi'equency  than  three  meals  per  day,  the 
final  rule  authorizes  the  physician  to 
specify  the  number  of  meals  per  day 
delivered  to  an  inmate  on  hunger  strike. 
The  word  “every”  is  deleted  from  final 

S  549.65(b)  as  the  language  “reasonable 
efforts”  expresses  the  same  intent. 

(3)  A  public  comment  appears  to  favor 
the  position  that  an  individual  has  a 
right  to  end  his  or  her  own  life.  For 
support,  the  commenter  points  out  that 
the  ACLU  “supports  a  prisoner’s  right  to 
end  his  or  her  own  life  and  certainly  for 
the  purpose  of  expressing  his  or  her 
beliefs.”  Intervention  by  the  government 
is  limited  to  assuring  “that  the 
individual  has  had  Ae  opportunity 
rationally  to  consider  whether  to  take 
this  irreversible  action.”  18  U.S.C.  4042 
charges  the  Bureau  of  Prisons  with  the 
responsibility  “for  the  safekeeping,  care, 
and  subsistence  of  all  persons  charged 
with  or  convicted  of  offenses  against  the 
United  States  .  .  .”.  Allowing  an  inmate 
to  take  his  or  her  life  violates  that 
statutory  requirement.  While  the  Bureau 
recognizes  an  inmate’s  right  to  protest, 
many  means  other  than  suicide  (for 
example,  litigation,  filing  of  a  grievance, 
letter  writing,  etc.)  are  available. 

III.  Part  551 — Subpart  I— Non- 
Discrimination  Towards  Inmates 

Proposed  Subpart  J,  §  551.120  becomes 
final  Subpart  I,  §  551.90  and  is  expanded 
to  accommodate  a  suggestion  that  the 
rule  prohibit  discrimination  against  the 
handicapped.  We  see  no  necessity  for 
adopting  another  suggestion  that  further 
expansion  be  provided  in  respect  to  sex 
discrimination  and  the  access  of  women 
to  programs,  resources  and 
opportunities.  The  rule  clearly  states 
discrimination  on  the  basis  of  sex  is 
prohibited.  Adherence  to  this  standard 
is  reflected  in  our  actual  operation.  In 
our  co-correctional  institutions,  men  and 
women  have  equal  access  to  available 
services  and  programs.  Our  separate 
institutions  for  men  and  women  provide 
essential  equality,  with  limitations 
primarily  the  result  of  the  greater 
number  of  male  institutions  available 
and  the  greater  program  opportunity  this 
affords  in  some  areas. 

IV.  Part  572 — Subpart  E— Parole 
Commission  and  Reorganization  Act — 
Procedures  for  the  Implementation  of 
Section  4205(g) 

(1)  in  §  572.42(a)(1),  the  phrase 
“request  warrants  approval”  is 
substituted  for  “request  has  merit.”  The 
intent  is  unchanged,  as  the  revised 
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language  is  inserted  for  consistency  with 
the  language  of  S  572.42(a)(2)  and  (a)(3). 

(2)  Comments  on  §  572.42  concerned 
the  lack  of  specific  standards  for  use  by 
recommending  officials  in 
implementation  of  §  4205(g),  their 
discretion  to  deny  a  request,  their  right 
to  refuse  to  forward  a  request  to  the 
next  higher  official  and  the  lack  of 
specific  time  limits  for  responding  to  an 
application.  §  572.40  provides  a 
framework,  with  examples,  by  which  an 
inmate  may  determine  eligibility  for  a 
§4205(g)  motion.  The  statute  itself,  18 
U.S.C.  S  4205(g),  gives  the  Bureau  of 
Prisons  complete  latitude  and  discretion 
regarding  petitions  under  that  section. 
The  final  rule  (§  572.43)  requires  written 
notiHcation  to  the  inmate  and  a 
statement  of  reasons  for  denial  if  the 
request  is  denied.  To  reflect  the  actual 
review  process,  the  format  of  §  572.43  is 
revised  with  proposed  S  572.43(c),  (b), 
and  (a)  becoming  final  §  572.43(a),  (b), 
and  (c).  An  inmate  dissatisfied  with  a 
decision  may  appeal  under  the 
Administrative  Remedy  Procedure. 
Similarly,  the  inmate  may  appeal  if  the 
inmate  believes  the  reviewing  official  is 
delaying  an  assessment  of  the 
application. 

(3)  A  comment  called  for  the  Bureau 
to  index,  publish,  and  make  available  to 
prisoners  final  decisions  granting  or 
denying  $  4205(g)  requests.  The 
requested  information  is  already 
available  under  the  Freedom  of 
Information  Act  and.  as  pertains  to 
Administrative  appeals,  by  obtaining  a 
copy  of  Administrative  Remedy  indexes. 

Conclusion 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director  of  the  Bureau 
of  Prisons  in  28  CFR  0.96(t),  28  CFR, 
Chapter  V,  is  amended  as  set  forth 
below.  The  effective  date  of  these  rules 
is  May  5, 1980. 

Dated:  March  31, 1980. 

Norman  A.  Carlson, 

Director,  Bureau  of  Prisons. 

1.  Subchapter  B  is  amended  by  adding 
Subpart  C  to  Part  527. 

PART  527— TRANSFERS 

*  «  •  *  * 

Subpart  C— Transfer  of  Inmates  After 
Conviction 

Sec. 

527.20  Policy. 

Authority:  5  U.S.C.  301;  18  U.S.C.  4001,  4042. 
4081,  4082,  5015,  5039;  28  U.S.C.  509,  510;  28 
CFR  0.95-0.99. 


Subpart  C— Transfer  of  Inmates  After 
Conviction 

§  527.20  Policy. 

The  Bureau  of  Prisons  adheres  to  Rule 
38(a)(2)  of  the  Federal  Rules  of  Criminal 
Procedure.  When  the  court  of  conviction 
recommends  that  the  iiunate  be  retained 
in  a  place  of  confinement  which  will 
allow  the  inmate  to  participate  in  the 
preparation  of  the  appeal,  the  Bureau  of 
Prisons  shall  make  every  effort  to  place 
the  inmate  in  such  a  facility,  unless  a 
reason  exists  for  not  placing  the  inmate 
in  that  facility,  in  which  case  the  matter 
is  called  to  the  attention  of  the  coiul  and 
an  attempt  is  made  to  arrive  at  an 
acceptable  place  of  confinement. 

2.  Subchapter  C  is  amended  as 
follows: 

A.  In  Part  549,  Subpart  E  is  added. 

B.  In  Part  551,  Subpart  I  is  added. 

PART  549— MEDICAL  SERVICES 

Subpart  E— Hunger  Strikes,  Inmate 

Sec. 

549.60  Policy. 

549.61  Definition. 

549.62  Initial  referral. 

549.63  Initial  medical  evaluation  and 
management 

549.64  Food/liquid  intake/output. 

549.65  Refusal  to  accept  treatment. 

549.66  Release  from  treatment 
Authority:  5  U.S.C.  301;  18  U.S.C.  4001, 4005, 

4042,  4081;  28  U.S.C.  509,  510;  28  CFR  0.95- 
0.99. 

Subpart  E— Hunger  Strikes,  Inmate 

§549.60  Policy. 

The  Bureau  of  Prisons  provides 
guidelines  for  the  medical  and 
administrative  management  of  inmates 
who  engage  in  hunger  strikes.  It  is  the 
responsibility  of  the  Bureau  of  Prisons  to 
monitor  the  health  and  welfare  of 
individual  inmates,  and  to  ensure  that 
procedures  are  pursued  to  preserve  life. 

§  549.61  Definition. 

As  defined  in  this  rule,  an  inmate  is  on 
a  hunger  strike: 

(a)  When  he  or  she  communicates  that 
fact  to  staff  and  is  observed  by  stafi  to 
be  refraining  fi'om  eating  for  a  period  of 
time,  ordinarily  in  excess  of  72  hours;  or 

(b)  When  staff  observe  the  inmate  to 
be  refraining  from  eating  for  a  period  in 
excess  of  72  hours.  When  staff  consider 
it  prudent  to  do  so,  a  referral  for  medical 
evaluation  may  be  made  without 
waiting  72  hours. 

§  549.62  Initial  referraL 

(a)  Staff  shall  refer  to  medical  staff  for 
evaluation  and.  when  appropriate,  for 
treatment,  an  inmate  who  is  observed  to 
be  on  a  hunger  strike. 


(b)  When  considered  medically 
appropriate,  medical  staff  shall  place 
the  inmate  in  a  hospital.  When  isolation 
is  necessary  to  measure  food  and  liquid 
intake/output,  medical  staff  may  place 
the  inmate  in  a  locked  hospital  or  other 
medically  appropriate  room. 

§  549.63  Initial  medical  evaluation  and 
management 

(a)  Medical  staff  shall  ordinarily 
perform  the  following  procedures  upon 
initial  referral  of  an  iiunate  on  a  hunger 
strike: 

(1)  Measure  and  record  height  and 
weight: 

(2)  Take  and  record  vital  signs; 

(3)  Urinalysis; 

(4)  Psychological  and/or  psychiatric 
evaluation; 

(5)  General  medical  evaluation; 

(6)  X-Ray — flat  plate  of  abdomen  and 
chest;  and 

(7)  Complete  blood  count 
sedimentation  rate  and  blood  chemistry 
tests  as  indicated  by  medical  evaluation. 

(b)  Medical  staff  shall  take  and  record 
weight  and  vital  signs  at  least  once 
every  24  hours  while  the  inmate  is  on  a 
hunger  strike.  Other  procedures 
identified  in  paragraph  (a)  of  this  section 
shall  be  repeated  as  medically 
indicated. 

(c)  When  valid  medical  reasons  exist, 
medical  staff  may  modify,  discontinue, 
or  expand  any  of  the  medical 
procedures  described  in  paragraphs  (a) 
and  (b)  of  this  section. 

(d)  When  medical  staff  consider  it 
necessary  in  order  to  provide 
appropriate  medical  treatment,  an 
inmate  on  a  hunger  strike  will  be 
transferred  to  the  Medical  Center  for 
Federal  Prisoners,  to  another  Bureau 
institution  considered  medically 
appropriate,  or  to  a  community  hospital. 

§  549.64  Food/liquid  intake/output 

(a)  Staff  shall  prepare  and  deliver  to 
the  inmate’s  room  three  meals  per  day 
or  as  otherwise  authorized  by  the 
physician. 

(b)  Staff  shall  provide  the  inmate  an 
adequate  supply  of  drinking  water. 

Other  beverages  shall  also  be  offered. 

(c)  Staff  shall  remove  any  commissary 
food  items  and  private  food  supplies  of 
the  inmate  while  the  inmate  is  on  a 
hunger  strike.  An  inmate  may  not  make 
commissary  purchases  while  under 
hunger  strike  management 

§  549.65  Refusal  to  accept  treatment 

(a)  When,  as  a  result  of  inadequate 
intake  or  abnormal  output  a  medical 
officer  determines  that  the  inmate’s  life 
or  permanent  health  will  be  threatened 
if  treatment  is  not  initiated  immediately, 
the  medical  officer  shall  give 
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consideration  to  forced  medical 
treatment  of  the  inmate. 

(b)  Prior  to  medical  treatment  being 
administered  against  the  inmate’s  wiU, 
staff  shall  make  reasonable  efforts  to 
convince  the  inmate  to  voluntarily 
accept  treatment.  Medical  risks  faced  by 
the  inmate  if  treatment  is  not  accepted 
shall  also  be  explained  to  the  iiunate. 
Staff  shall  document  their  treatment 
efforts  in  the  medical  record  of  the  . 
inmate. 

(c)  When,  after  reasonable  efforts,  or 
in  an  emergency  preventing  such  efforts, 
a  medical  necessity  for  immediate 
treatment  of  a  life  or  health  threatening 
situation  exists,  the  medical  officer  may 
order  that  treatment  be  administered 
without  the  consent  of  the  inmate.  Staff 
shall  document  their  treatment  efforts  in 
the  medical  record  of  the  inmate. 

(d)  Staff  shall  continue  clinical  and 
laboratory  monitoring  as  necessary  until 
the  inmate’s  life  or  permanent  health  is 
no  longer  threatened. 

(e)  Staff  shall  continue  medical, 
psychiatric  and/or  psychological  follow¬ 
up  as  long  as  necessary. 

§  549.66  Release  from  treatment. 

Only  the  medical  officer  may  order 
that  an  inmate  be  released  from  hunger 
strike  evaluation  and  treatment.  This 
order  shall  be  documented  in  the 
medical  record  of  the  inmate. 

PART  551— MISCELLANEOUS 

Subpart  I— Non-Oiscrimination  Toward 
Inmates 

Sec. 

551.90  Policy. 

Authority:  18  USC  4001,  4042;  28  CFR  0.95- 
0.99. 

Subpart  I— Non-Discrimination  Toward 
inmates 

§551.90  Policy. 

Inmates  may  not  be  discriminated 
against  on  the  basis  of  race,  religion, 
nationality,  sex,  handicap,  or  political 
belief.  Each  Warden  shall  ensure  that 
administrative  decisions  and  work, 
housing,  and  program  assignments  are 
non-discriminatory. 

3.  Subchapter  O  is  amended  by  adding 
Part  572. 

PART  572-PAROLE 

Subpart  A-D  [Reserved] 

Subpart  E— Parole  Commission  and 
Reorganization  Act— Procedures  for  the 
Implementation  of  Section  4205<g) 

Sec. 

572.40  Purpose  and  scope. 

572.41  Initiation  of  request. 

572.42  Approval  of  request. 

572.43  Denial  of  request. 


Authority:  5  U.S.C.  301;  18  U.S.C.  4001,  4042, 
4081,  4082,  4205,  5015,  5039;  28  U.S.C.  509,  510; 
28  CFR  0.95-0.99. 

Subpart  A-D  [Reserved] 

Subpart  E— Parole  Commission  and 
Reorganization  Act— Procedures  for 
the  Implementation  of  Section  4205(g) 

§  572.40  Purpose  and  scope. 

Under  18  U.S.C.  4205(g),  a  sentencing 
court,  on  motion  of  the  Bureau  of 
Prisons,  may  make  an  inmate 
immediately  eligible  for  parole  by 
reducing  the  minimum  term  of  the 
sentence  to  time  served.  The  Bureau 
utilizes  Section  4205(g)  only  in 
particularly  meritorious  or  unusual 
circiunstances  which  could  not 
reasonably  have  been  foreseen  by  the 
court  at  the  time  of  sentencing.  The 
section  may  be  used,  for  example,  if 
there  is  an  extraordinary  change  in  an 
inmate’s  personal  or  family  situation  or 
if  an  inmate  becomes  severely  ill. 

§  572.41  Initiation  of  request 

(a)  An  inmate  may  submit  a  written 
request  for  a  motion  under  18  U.S.C. 
4205(g)  to  the  Warden.  In  the  request, 
the  inmate  shall  relate  the 
circumstances  that  the  inmate  believes 
warrant  consideration  under  18  U.S.C. 
4205(g).  In  addition,  the  inmate  shall 
include  the  following  information  in  the 
request: 

(1)  Offense, 

(2)  Plea, 

(3)  Length  and  date  of  sentence, 

(4)  Name  and  location  of  sentencing 
court, 

(5)  Date  service  of  sentence  began. 

(6)  Parole  eligibility  date,  and 

(7)  Mandatory  release  date. 

(b)  The  Bureau  of  Prisons  processes  a 
request  made  by  another  person  on 
behalf  of  an  inmate  in  the  same  manner 
as  an  inmate’s  request.  Staff  shall  refer  a 
request  received  at  the  Central  Office  or 
at  a  Regional  Office  to  the  Warden  of 
the  institution  where  the  inmate  is 
confined. 

§  572.42  Approval  of  request. 

(a)  The  Bureau  of  Prisons  makes  a 
motion  under  18  U.S.C.  4205(g)  only  after 
review  of  the  request  by  the  Warden, 
the  Regional  Director,  the  General 
Counsel,  the  Medical  Director  or  the 
Assistant  Director,  Correctional 
Programs  Division,  and  with  the 
approval  of  the  Director,  Bureau  of 
Prisons. 

(1)  If  the  Warden  upon  an 
investigation  of  the  inmate’s  request 
determines  that  the  request  warrants 
approval,  the  Warden  shall  refer  the 
matter  in  writing  with  recommendation 
to  the  Regional  Director. 


(2)  If  the  Regional  Director  determines 
that  the  request  warrants  approval,  the 
Regional  Director  shall  prepare  a 
written  recommendation  and  refer  the 
matter  to  the  Office  of  General  Coimsel. 

(3)  If  the  Counsel  determines  that  the 
request  warrants  approval,  the  General 
Counsel  shall  solicit  the  opinion  of 
either  the  Medical  Director  or  the 
Assistant  Director,  Correctional 
Programs  division  depending  upon  the 
nature  of  the  basis  for  the  request.  With 
this  opinion,  the  General  Counsel  shall 
forward  the  entire  matter  to  the 
Director,  Bureau  of  Prisons,  for  final 
decision. 

(4)  If  the  Director,  Bureau  of  Prisons, 
grants  a  request,  the  Director  shall  ask 
the  U.S.  Attorney  in  the  district  in  which 
the  inmate  was  sentenced  to  move  the 
sentencing  court  on  behalf  of  the  Bureau 
of  Prisons  to  reduce  the  minimum  term 
of  the  inmate’s  sentence  to  time  served. 

(b)  Upon  receipt  of  notice  that  the 
sentencing  court  has  entered  an  order 
granting  the  motion  under  18  U.S.C. 
4205(g),  the  Warden  of  the  institution 
where  the  inmate  is  confined  shall 
schedule  the  inmate  for  hearing  on  the 
earliest  Parole  Commission  docket. 

(c)  In  event  of  medical  emergency 
certified  by  the  physician  of  the 
institution  where  the  inmate  is  confined, 
staff  shall  expedite  the  request  at  all 
levels. 

§  572.43  Denial  of  request 

(a)  When  an  inmate’s  request  is 
denied  by  the  Warden  or  Regional 
Director,  the  Warden  or  Regional 
Director  shall  provide  the  inmate  with  a 
written  notice  and  statement  of  reasons 
for  the  denial.  The  inmate  may  appeal 
the  denial  through  the  Administrative 
Remedy  Procedure  (Part  542,  Subpart  B). 

(b)  When  an  inmate’s  request  for 
consideration  under  18  U.S.C.  4205(g)  is 
denied  by  the  General  Counsel,  the 
General  Counsel  shall  provide  the 
inmate  with  a  written  notice  and 
statement  of  reasons  for  the  denial.  This 
denial  constitutes  a  final  administrative 
decision. 

(c)  When  the  Director,  Bureau  of 
Prisons,  denies  a  request,  the  Director 
shall  provide  the  inmate  with  a  written 
notice  and  statement  of  reasons  within 
20  workdays  after  receipt  of  the  referral 
fi'om  the  Office  of  General  Counsel.  A 
denial  by  the  Director  constitutes  a  final 
administrative  decision. 
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28  CFR  Part  552 

Control,  Custody,  Care,  Treatment  and 
Instruction  of  Inmates;  Proposed 
Rulemaking  and  Request  for 
Comments 

agency:  Bureau  of  Prisons. 
action:  Proposed  rules. 

SUMMARY:  The  Bureau  is  proposing 
another  set  of  rules  for  the  management 
of  inmates  in  Federal  Correctional 
Institutions.  This  proposal  is  part  of  the 
Bureau’s  program  to  publish  in  the 
Federal  Register,  and  subsequently  in 
the  Code  of  Federal  Regulations,  Bureau 
rules  relating  to  the  control,  custody, 
care,  treatment,  and  instruction  of 
inmates.  This  installment  encompasses 
the  Bureau  of  Prisons’  proposed  rules 
relating  to  Searches  of  Housing  Units, 
Inmates,  and  Inmate  Work  Areas. 

DATES:  Comments  must  be  received  on 
or  before  June  3, 1980. 

ADDRESS:  Office  of  General  Counsel, 
Bureau  of  Prisons,  Room  910,  320 1st 
Street,  N.W.,  Washington,  D.C.  20534. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Pearlman,  Office  of  General 
Counsel,  Bureau  of  Prisons,  phone  202/ 
724/3062. 

SUPPLEMENTAL  INFORMATION:  Pursuant 
to  the  rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a]  and 
delegated  to  the  Director  of  the  Bureau 
of  Prisons  in  28  CFR  0.96(t],  notice  is 
hereby  given  that  the  Bureau  of  Prisons 
intends  to  publish  in  the  Federal 
Register  its  proposed  rules  on  Searches 
of  Housing  Units,  Inmates,  and  Inmate 
Work  Areas. 

Portions  of  this  rule  were  proposed 
previously  in  the  Federal  Register.  Body 
Searches  of  Inmates  was  proposed 
previously  in  the  Federal  Register  (43  FR 
30578-30579),  and  is  now  withdrawn. 

The  rules  on  Searches  of  Housing  Units, 
Inmates,  and  Inmate  Work  Areas 
discuss  the  various  types  of  searches 
which  may  be  conducted  within  a 
Bureau  of  Prisons  institution  and  criteria 
for  each  type  of  search. 

Interested  persons  may  participate  in 
this  proposed  rulemaking  by  submitting 
data,  views,  or  arguments  in  writing  to 
the  Bureau  of  Prisons,  Room  910,  320 1st 
Street  NW.,  Washington,  D.C.  20534. 
Comments  received  before  June  3, 1980 
will  be  considered  before  final  action  is 
taken.  Copies  of  ail  written  comments 
received  will  be  available  for 
examination  by  interested  persons  at 
the  Bureau  of  Prisons,  Room  910,  320 1st 
Street  NW.,  Washington,  D.C.  20534.  The 
proposed  rules  may  be  changed  in  light 
of  the  conunents  received.  No  oral 
hearings  are  contemplated. 


In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  Subchapter  C  of  28 
CFR,  Chapter  V  by  adding  Part  552  to 
read  as  follows: 

SUBCHAPTER  C— INSTITUTIONAL 
MANAGEMENT 

PART  552-CUSTODY 

Subpart  A  [Reserved] 

Subpart  B— Searches  of  Housing  Units, 
Inmates,  and  Inmate  Work  Areas 

Sec. 

552.10  Purpose  and  scope. 

552.11  Body  searches  of  inmates. 

552.12  X-ray,  major  instrument,  fluoroscope. 
or  surgical  intrusion. 

552.13  Search  of  inmate  housing  and  work 
areas. 

Authority:  5  U.S.C.  301;  18  U.S.C.  4001, 4042, 
4081, 4082,  5015,  5039;  28  U.S.C.  509,  510;  28 
CFR  0.95-0.99. 

Subpart  A  [Reserved] 

Subpart  B— Searches  of  Housing 
Units,  Inmates,  and  Inmate  Work  Areas 

§  552.10  Purpose  and  scope. 

In  order  to  further  the  safe,  secure  and 
orderly  running  of  its  institutions,  the 
Bureau  of  Prisons  conducts  searches  of 
inmate  and  of  inmates  housing  and  work 
areas  to  locate  contraband  and  deter  its 
introduction  and  movement.  Staff  shall 
employ  the  least  intrusive  method  of 
search  practicable,  as  indicated  by  the 
type  of  contraband  and  the  method  of 
suspected  introduction. 

§  552. 1 1  Body  searches  of  inmates. 

(a)  Pat  search — an  inspection  of  a 
fully-clothed  inmate,  using  the  hands, 
including  a  search  of  the  inmate’s 
clothing  and  personal  effects.  A  metal 
detector  search  may  be  done  under  the 
same  circumstances. 

(1)  Staff  may  conduct  a  pat  search  of 
an  inmate  on  a  routine  or  random  basis 
to  control  contraband. 

(2)  Ordinarily,  staff  of  the  same  sex  as 
the  inmate  shall  make  the  search,  except 
where  circumstances  are  such  that  delay 
would  mean  the  likely  loss  of 
contraband,  or  where  it  would  be 
operationally  inconvenient  to  arrange 
for  a  member  of  the  same  sex. 

(b)  Visual  search — a  visual  inspection 
of  all  surfaces  and  body  cavities. 

(1)  Staff  may  conduct  a  visual  search 
where  there  is  reason  to  believe  that 
contraband  has  been  concealed  on  the 
person,  or  a  good  opportimity  for 
concealment  has  occurred.  For  example, 
re-entry  into  an  institution  after  contact 
with  the  public  (after  a  community  trip 
or  after  a  "contact”  visit  in  a  visiting 
room]  is  sufficient  to  justify  a  visual 
search.  The  visual  search  shall  be  made 


in  a  manner  designed  to  assure  as  much 
privacy  to  the  inmate  as  practicable. 

(2)  Staff  of  the  same  sex  as  the  inmate 
shall  make  the  search,  except  where 
circumstances  are  such  that  delay  would 
mean  the  likely  loss  of  contraband. 
Where  staff  of  the  opposite  sex  makes  a 
visual  search,  staff  shall  document  the 
reasons  for  the  opposite  sex  search  in 
the  inmate’s  central  file. 

(c)  Digital  or  simple  instrument 
search — inspection  for  and/or  removal 
of  contraband  or  any  other  foreign  item 
from  a  body  cavity  of  an  inmate  by  use 
of  ffngers  or  simple  instruments,  such  as 
an  otoscope,  tongue  blade,  short  nasal 
speculum,  and  simple  forcep.  A  digital 
or  simple  instrument  search  may  be 
conducted  only  by  medical  staff  upon 
approval  of  the  Warden  and  only  if  the 
Warden  has  reasonable  belief  that  an 
iiunate  is  concealing  contraband  in  or 
on  his  person.  If  located,  the  contraband 
or  foreign  item  may  be  removed 
immediately  by  medical  staff  if  such 
removal  can  easily  be  effected  by  use  of 
ffngers  or  the  simple  instruments 
referred  to  above.  Staff  shall  document 
all  digital  and  simple  instrument 
searches  and  the  reasons  in  the  inmate’s 
central  ffle. 

(1)  Staff  shall  solicit  the  inmate’s 
written  consent  prior  to  conducting  a 
digital  or  simple  instrument  search. 
However,  the  inmate’s  consent  is  not 
required. 

(2)  Staff  may  not  conduct  a  digital  or 
simple  instrument  search  if  it  is  likely  to 
result  in  injury  to  the  inmate. 

§  552. 1 2  X-ray,  major  Instrument, 
flouroscope,  or  surgical  intrusion. 

(a)  The  institution  physician  may 
authorize  use  of  a  fluoroscope,  major 
instrument  (including  anoscope  or 
vaginal  speculum),  x-ray.  or  surgical 
intrusion  for  medical  reasons  oniy.  with 
the  inmate’s  consent. 

(b)  Where  there  exists  no  reasonable 
alternative,  and  an  x-ray  examination  is 
determined  necessary  for  the  security, 
order,  or  discipline  of  the  institution,  the 
Warden,  upon  approval  of  the  Regional 
Director,  may  authorize  the  institution 
physician  to  perform  a  non-repetitive  x- 
ray  examination  for  the  purpose  of 
determining  if  contraband  is  concealed 
in  or  on  (for  example:  in  a  cast,  body 
cavity)  the  inmate.  The  x-ray 
examination  may  not  be  performed  if  it 
is  determined  by  the  institution 
physician  that  it  is  likely  to  result  in 
serious  or  lasting  medical  injury  or  harm 
to  the  inmate.  Staff  shall  place 
documentation  of  the  examination  and 
the  reasons  for  the  examination  in  the 
inmate’s  central  ffle. 

(1)  The  Warden  and  Regional  Director 
may  not  redelegate  the  authority  to 
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approve  an  x-ray  examination  for  the 
purpose  of  determining  if  contraband  is 
present. 

(2)  Staff  shall  solicit  the  inmate’s 
consent  prior  to  the  x-ray  examination. 
However,  the  inmate’s  consent  is  not 
required. 

(c)  The  Warden  may  direct  x-rays  of 
inanimate  objects  where  the  inmate  is 
not  exposed. 

§  552.13  Search  of  inmate  housing  and 
work  areas. 

(a)  Staff  may  search  an  inmate’s 
housing  and  work  area,  and  personal 
items  contained  within  those  areas, 
without  prior  approval  from  the  inmate 
and  without  his  presence. . 

(b)  Staff  conducting  the  search  shall 
leave  the  housing  or  work  area  as  nearly 
as  practicable  in  its  original  order. 

Dated:  March  31, 1980. 

Norman  A.  Carlson, 

Director,  Bureau  of  Prisons. 

[FR  Doc.  80-10126  Filed  4-3-80;  8:45  am] 

BILUNQ  CODE  4410mS-M 


